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  LEGAL CORNER

The SEC recently proposed a series of new 
rules which will significantly increase disclosure 
requirements that relate to: (1) climate related 

risks, (2) greenhouse gas emissions, and (3) climate-
related financial metrics.  The SEC partly modeled 
the proposed climate disclosure framework on the 

Task Force on Climate Related Financial Disclosure 
(“TCFD”) and the Greenhouse Gas Protocol (“GHG 
Protocol”) emissions reporting framework. As a law 
firm focused on providing services and counsel to 
the microcap space, we fully embrace the challenge 
these new requirements pose for the microcap 
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space.  These rules will apply to the public compa-
nies in the microcap space, along with the funds 
that invest in these companies. If you don’t intend to 
read the rest of the article, here’s the takeaway: the 
SEC is increasing your disclosure requirements by 
adding an ESG requirement. 

WHAT EXACTLY ARE ESG DISCLOSURES?

ESG is the acronym for the three required factors: 
environmental, social and governance. First, let’s 
discuss the “Environmental” factor.  According to 
the SEC, “The environmental factor usually focuses 
on a company’s impact on the environment or the 
risks and opportunities associated with the impacts 
of climate change on the company, its business and 
its industry”.1 Most companies approach this factor 
by putting in place a plan for the near future and 
listing goals that they plan to reach by the desired 
date. One of the most common plans is to reach net 
zero emissions by 2050. The environmental factor 
is usually broken down into five categories: energy 
consumption, water consumption, environmental 
management, CO2 emissions, and waste. The most 
common measurables that can be found across the 
board are scope 1 and scope 2 emissions, which 
themselves are both direct and indirect GHG emis-
sions respectively. 

The “Social” factor usually focuses on a company’s 
diversity and inclusion policies, health and wellbeing 
of their employees, and human rights. Companies 
tend to disclose statistics that show the percentage 
of their workforce that are minorities such as women 
or people of color, along with the percentage of them 
that are in management positions.  One of the ways 
that the health and wellbeing of employees is usually 
addressed is by aiming to have a safer workplace. 
Companies typically accomplish this goal by having 
safety measures in place and providing employees 
with the appropriate amount of training needed to 
complete their jobs efficiently and safely. Companies 
show how safe their workplace is by disclosing 
statistics that show work related injury and fatalities 
rates. The second way that companies address health 
and wellbeing of employees is by having zero-
tolerance policies for harassment and by mandating 
harassment training for employees. Companies 
show that they are proponents of human rights by 

1 https://www.investor.gov/introduction-investing/investing-basics/
glossary/environmental-social-and-governance-esg-investing

proactively attempting to mitigate any potential risk 
that their operations and suppliers use any forced/
bonded labor or child labor. This is usually monitored 
by quarterly audits done by the company.

The “Governance” factor is measured by how the 
company is run by the board of directors and tends 
to be a bit broader than the previous two. When it 
comes to governance, companies usually focus on 
making sure that their board is diverse, that they 
have strong ethics and compliance programs in 
place, and that there is transparency. When it comes 
to board diversity, companies try to show that it is 
composed of people who bring a diversity of experi-
ence, expertise, and ethnicity to the table. Ethics 
and compliance programs also play a big role in 
governance because they ensure that the company 
is complying with all applicable laws and regulations. 
These programs also limit the risk of bribery, cor-
ruption, and insider trading. To show transparency, 
companies tend to disclose any lobbying expenses 
or political contributions, tax information, and execu-
tive compensation. 

HOW WILL ESG IMPACT THE MICROCAP SPACE?

While ESG hasn’t hit the Microcap space hard 
just yet, it is the next wave. Larger companies are 
already dealing with it. The trend is clear. First the 
rules, which we just discussed. That empowers 
funds – for example, BlackRock has said it will use 
the power of institutional “votes” against boards of 
directors not aligned with its ESG imperatives. ESG 
focused hedge funds (yes, those already exist) have 
begun forcing board turnover through the proxy 
process. Litigation has inevitably followed. Attorneys 
general have initiated lawsuits claiming companies 
misled shareholders by not appropriately disclosing 
the companies’ understanding of climate change 
risks. Greenwashing claims have triggered state laws 
and the federal Lanham Act. Some public companies 
across various sectors have been sued for failing to 
maintain diverse boards. 

The good news is there is still time.  The Rules have 
been proposed but haven’t gone into effect yet. 
There should be a grace period once they are in 
effect.  But the time to act is now. In fact, some U.S. 
companies may well have to report on ESG already. 
The Council of the European Union and the Euro-
pean Parliament reached a provisional agreement on 
a corporate sustainability reporting directive (CSRD) 
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that would require more detailed reporting on 
“sustainability issues such as environmental rights, 
social rights, human rights and governance factors.” 
Many companies in the microcap space are players 
in the EU, which is far ahead of the U.S. on ESG 
reporting. PULLP’s advisory practice helps compa-
nies navigate the legal and business ramifications of 
developing, reporting, and implementing ESG initia-
tives. We advise on matters such as sustainability, 
stakeholder engagement, corporate governance and 
social responsibility, crisis management, diversity 
and inclusion.  PULLP also leverages our relation-
ships with environmental consulting and stakeholder 
engagement firms to provide strategic guidance to 
our clients. We invite you to contact uretsky@pullp.
com or call 212.571.1164 for a complimentary ESG 
analysis.

PULLP’s Microcap ESG Advisory is one of the only ESG Advisory groups 
specializing in ESG for the microcap space.  Jon Uretsky is the founding 
and managing partner of PULLP. Mr. Uretsky has a broad multidisciplinary 
practice that includes extensive experience in litigation and dispute 
resolution, regulatory investigations (including FINRA and SEC matters 
like those described above). In addition, he counsels corporate boards, 
board committees (including special committees) as well as being a 
personal adviser to many entrepreneurs, business leaders and corporate 
executives. He has counseled clients on significant litigation, regulatory and 
transactional matters across multiple industry sectors. Additionally, the 
PULLP team has extensive experience negotiated mergers and acquisitions 
(including reverse mergers); domestic and cross-border investments/
joint ventures; the representation of private equity; venture capital and 
other private investment funds; securities offerings; and private and public 
financings.

Note:
1. Special thanks to Jimi Akindele, Director of ESG at PULLP, and Rafael 
De Leon, a Law Clerk at PULLP, for their assistance in researching and the 
preparation of this article, as well as their help in the many ESG matters 
PULLP handles.

Note: This article is not an attempt to provide investment advice. The content is purely the author’s personal opinions and should not be 
considered advice of any kind. Investors are advised to conduct their own research or seek the advice of a registered investment professional. 
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